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Recently, many entities specialising in alternative dispute resolution have incor-
porated information and communication technologies (ICT’s) into their activity 
while at the same time. others have burst into the justice system offering alternative 
resolution systems that are completely on-line. Based on the analysis of the existing 
stock of practices and cases, it becomes apparent that there are certain directives 
that all on-line mediators should apply in order to ensure that 1 all procedures are 
carried out efficiently and successfully, as these indicators are closely tied to quality. 
One can identify ten standards of conduct which are essential in order to ensure 
appropriate management of mediation procedures when these are implemented 
by means of electronic devices: (i) communication using a slightly formal tone 
and appropriate response during conversation between experts and parties (feed-
back). (ii) concise and clear communication, whether asynchronous or real time. 
(iii) Intense, active listening adapted to the electronic environment. (iv) Mastery 
of ICT tools. (v) Transparency with regard to the mediator, the institution and 
procedures; (vi) Technological equality; (vii) Ease of application of the procedures 
-user-friendly, in other words, intuitive, simple and above all brief; (vii) Mastery 
of information management (ix) Appropriate use of suitable iconographic symbols 
and other elements that transmit emotional meaning to the texts; (x) And a clear 
separation of environments / professional and personal moments.

1   Understood as including all of those expert mediators who use technology in the practice of 
mediation, whether entirely on-line or not.
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I.  IntroductIon

Based on the two-tier conceptualisation of electronic mediation as contract and 
process, we could define it as a mechanism, as a voluntary procedure, flexible but 
structured, extra judicial, consensual and aided by electronic tools, conducted by 
an expert - the mediator - who helps the parties reach an agreement. Against this 
backdrop, a central concern in this environment is ensuring professional excellence.

As we have indicated in prior studies, the European Union has chosen to pro-
vide member states with ample room to manoeuvre in their design of the diverse 
training requirements and, in this context, Spain has recently approved legislation 
the intent of which is to provide an appropriate and uniform legislative framework 
for qualifying experts with regard to civil, commercial and bankruptcy mediation. 
However, none of the above has provided this directives-sector with legislation or 
codes of conduct for on-line mediation, although it is known that this increasing-
ly-used electronic environment provides mediation with distinctive characteristics 
on which the success or failure of this extra judicial modality will to a large extent 
depend.

In the consumer sector but only in a tentative manner, we can say that the 
European Union has been promulgating certain instruments which enable us to 
distinguish some of the central issues. Hence, as an example we observe how the 
Regulation on Consumer ODR 2 (EU) number 524/2013 provides for the establish-
ment of an on-line dispute-resolution platform on an EU scale (henceforth, «ODR 
platform») which will serve as contact and sole point of access to consumers and 
merchants who wish to engage in extra judicial resolution of disputes relative to 
contractual duties arising from on-line service provision or purchase/sale contracts. 
This will guarantee, among other things, that procedures are implemented within 
a short period of time, which is not to exceed 90 days, and, in order to ensure the 
correct functioning of this system, that ODR entities request that the parties give 
their opinion regarding the functioning of the entity that has processed their dis-
pute as well as publish the result of the procedure, covert ways in which to introduce 
mechanisms which guarantee the transparency and quality of ODR services offered 
to consumers. Similarly, the recently enacted implementation Regulation 3provides 

2   (EU) Regulation numbero 524/2013 of the European Parliament and of the Council, of 
21 May 2013, on on-line dispute resolution for consumer disputes and amending Regulation (EC) no 
2006/2004 no and Directive 2009/22/EC (Regulation on consumer ODR).

3   Implementing Regulation (EU) 2015/1051 of the Commission, of 1 July 2015 on the modali-
ties for the exercise of the functions of the on-line dispute resolution platform, on the modalities of the 
electronic complaint form and on the modalities of the co-operation between contact points provided 
for in Regulation (EU) no 524/2013 of the European Parliament and of the Council on on-line dispute 
resolution for consumer disputes.
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that resolution entities that receive a complaint by way of the ODR platform and 
that have agreed to resolve a dispute shall notify the EU consumer ODR Platform 
regarding the date of receipt of the completed complaint file and the subject mat-
ter of the dispute, immediately following the receipt of the complete complaint 
file related to the above-mentioned dispute. Further still, the EU consumer ODR 
Platform must offer the parties to the dispute the possibility of giving their opin-
ion 4 at the conclusion of the alternative dispute resolution procedure and during 
the six following months, which means the introduction of a powerful system for 
controlling the quality of the services provided by the resolution entities and their 
experts.

In this consumer economic-sector, it is also a requirement that the advisers 
with regard to on-line dispute resolution who are present provide services for 
resolution entities attached to the EU ODR Platform, provide prompt assistance 
and exchange information with advisers at other ODR contact points in order to 
facilitate the tasks entrusted to them by Regulation (EU) no 524/2013 in article 
7. Finally, in this specific sector, another quality-control guarantee with regard to 
ADR/ODR entities consists of ordering that it must be the competent national 
authorities who notify the Commission regarding the list of national ADR entities 
and its periodic updates.

II.  PrerequIsItes for becomIng a medIator

These include general requirements stemming from the regulatory acquis 5 of 
the European Union with regard to mediation. I will refer to these concisely below: 
(i) The experts must have sufficient theoretical-practical knowledge to perform 
mediation activities, as determined by specific objective criteria to be met before 
obtaining accreditation. Training is recognised as essential, and every effort will be 
made to share the best practices in the international community; (ii) These profes-
sionals must have sufficient availability and must perform their activity honourably, 
competently, appropriately and in good faith. (iii) And, in the exercise of their pro-
fession, they must at all times respect ethical, behavioural and professional codes of 
conduct, in addition to the principles that should govern all mediating processes.

Further still, when these professionals settle consumer disputes, they are specif-
ically required to possess solid legal training and complete knowledge, not only of 
the psychosocial repercussions but also of the legal consequences of possible agree-
ments reached by the parties on certain areas of life, whether or not the parties are 

4   In accordance with article 5(4) letter g of Regulation (EU) no 524/2013.
5   Vid. Recomendaciones 98/257/CE y 2001/310/CE, Directiva 2008/52/CE, Directiva … 3013, 

Reglamento … 2013. En España además, Ley 5/2012, de mediación civil y mercantil así como Regla-
mento ….
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accompanied by their respective legal counsel, because the agreements reached must 
not be contrary to Law. It must be taken into consideration that although the task 
of the mediator shall never be to evaluate or provide legal advice, the mediator is 
authorised to actively participate in the process and to set out non-formal proposals 
for solutions, which should under no circumstances be contrary to law. In his role as 
facilitator, this expert must also be capable of informing the parties with regard to 
the legal consequences of specific agreements, of ensuring that agreements reached 
do not involve issues that can not be submitted to mediation, and of formulating 
feasible alternatives within the applicable legal framework, while in all cases avoid-
ing giving advice or showing partiality towards a specific option.

Specifically in Spain, mediators are in addition subject to the following require-
ments: (i) They must hold either an official university degree or have received 
advanced professional training. (ii) They must have received specific training in 
mediation by means of the taking of specific courses provided by duly accredited 
institutions. These courses must accredit mastery of mediation techniques and of 
the mediation procedure in accordance with legal principles. Likewise, the course 
must provide mediators with theoretical and practical knowledge in their area of 
specialisation, which includes at least knowledge of the legal framework and of the 
process, psychological aspects, ethics of mediation, communication, negotiation and 
resolution techniques and knowledge of the legal regime governing the responsi-
bility of experts and institutions.

This specialised training of professionals is crucial to ensuring the quality and 
maintenance of mediation principles throughout the process. Specifically: (i) Their 
voluntary and regulatory nature; (ii)Their flexibility - the key to their attractive-
ness and competitive advantage when compared to adversarial modalities. (iii) The 
opportunity for the parties to choose the mediator they prefer. (iv) That the medi-
ation takes place, in all cases, outside of the legal office when it is intra-judicial 
mediation and in full confidentiality if so desired. (iv) Preserve the equality 
of opportunities of the parties, the balance and impartiality of the mediators. 
(v) Preserve the independence of mediators and mediation institutions. (vi) 
Ensure that the activity remains ‘neutral’, that is to say, free from all evaluative 
judgement.

III.   skIlls and abIlItIes requIred by the medIator In the exercIse 
of hIs ProfessIons

The mediator must possess skills and abilities appropriate to present day reali-
ties. Among other issues, this involves the acquisition of relationship skills that will 
enable the mediator to generate empathy, in addition to specific communication 
skills that will foster an atmosphere of conciliation, dialogue, participation and 
commitment between the opposing parties.
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Likewise, this necessitates the acquisition of competence in the comprehension 
of the cultures and social context in which the different disputes take place, so that 
the mediator will be able to visualise the problem from the different perspectives 
offered by reality and situate the problem in the appropriate context, and so that 
the mediator will be able to evaluate the appropriateness of initiating a mediation 
process and will possess sufficient skills to position himself with regard to the facts 
and to initiate a positive meeting of the minds of the parties to the dispute. For 
the above purposes, mediators should come equipped with a certain amount of 
multidisciplinary training.

Likewise, without a doubt the mediator must know when the conflict requires 
the presence and participation of other professional profiles and must make this 
interdisciplinary work possible.

Finally but no less importantly, the mediator of today must possess adequate 
mastery of communication and information technologies (ICT’s), an issue we will 
discuss below.

IV.  standards of conduct for qualIty on-lIne medIatIon

Based on recent practice and case studies with regard to resolution entities that 
have incorporated ICT’s into their activity, it is indisputable that the technology 
that has been introduced in this sector is here to stay, that virtual communication 
significantly transforms the practice of mediation and that there is a consequent 
rupture with pathological patterns and dynamics of communication between the 
parties that very frequently blocked conversation.

Thus, referring to the last aspect, it cannot be denied that on-line mediation 
offers the advantage of enabling the empowerment of the weaker party in the 
relationship, mitigating the existing power imbalances between the parties to the 
dispute. In addition, mediation that relies on electronic devices can be subjected 
to control and accountability systems. From this perspective, and with due con-
sideration for the requirements of confidentiality and secrecy, this quality control 
permits the progressive improvement of the procedures and practices carried out 
by the experts.

Everything that has been mentioned above requires the mediator to have 
at least a passing familiarity with the electronic environment. As we know, with 
increasing frequency experts rely at some point during the mediation process on 
electronic mechanisms to carry out their activity, either as an auxiliary means of com-
munication with the parties or in order to implement the mediation sessions when the 
parties cannot attend at the same time and location. And the result is that the activity 
of the experts is significantly affected when it takes place in a virtual environment.

Consequently, in the context of mediation that makes use of electronic tools, 
there are certain directives that all experts working on-line should apply in order to 
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ensure the success of the procedures. One can in the end identify ten standards of 
conduct which are essential in order to ensure appropriate management of medi-
ation procedures when these are implemented by means of electronic devices: A 
brief synopsis of these follows: (i) A slightly formal tone and appropriate feedback 
(ii) Clear and concise communication. (iii) Intense, active listening adapted to the 
environment. (iv) Mastery of ICT’s. (v) Transparency with regard to the media-
tor, the institution and the procedure; (vi) Guarantee technological equality; (vii) 
Facility. Intuitive, brief and simple procedures; (vii) Good command of information 
management (ix) Appropriate use of iconographic symbols and other elements 
that transmit emotion to the texts; (x) Clear separation of professional and private 
environments.

In this environment, the expert must incorporate a good command of asyn-
chronous communication, which is essentially written, into his skill set In effect, 
even when the technology permits real time or synchronous communication - 
think of video conferencing - which brings it closer to the traditional practice 
of mediation, what is true is that on most occasions, communication will be sent 
using asynchronous mechanisms (such as wikis or e-mail itself ). Because of this, 
mediators must acquire a good command of the language, the linguistic registers 
and written communication. We therefore at this time propose a two-pronged or 
dual approach to the training of experts, depending on the environment in which 
the mediation takes place, which takes into account both realities. In any case, it 
is proposed that the following decalogue of good practices be implemented with 
regard to all on-line mediation 6:

I. Slightly formal tone and appropriate feedback. The mediator, in addition 
to a good command of the language and linguistic registers, must redouble 
his efforts to maintain a slightly formal tone during communicative acts 
when these are carried out in an electronic environment. Excessive infor-
mality may result in misinterpretations and generate the perception that 
the expert is taking sides and not providing both parties with the same 
opportunities to be heard.

 Related to the above, the expert must maintain a balanced number of 
communications with both parties and shall ensure that the number of 
communicative acts with one party does not exceed the number with the 
other, a circumstance which could again be interpreted as partiality towards 
one of the parties. In order to counteract this effect, the expert shall ensure 

6   12 were proposed in a previous paper. Two of these are combined in order to arrive at a dec-
alogue that is more appropriate from the systemic point of view. Vid. Vilalta, AE “La formación del 
experto mediador y estándares de calidad. Particularidades que imprime el entorno electrónico” Revista 
Internet, Dret i Política (IDP), núm. 20, junio 2015.



DECALOGUE OF GOOD PRACTICES FOR ELECTRONIC MEDIATION 195

continuous communication with the other party in order to inform him of 
reasons and to ensure that the latter does not feel left out of the procedure.

 Likewise, one must bear in mind that the electronic environment generates 
the erroneous impression that communication is instantaneous, which in 
turn generates the expectation that a response or feedback will be received 
just as quickly. Silences in the on-line environment are normally inter-
preted in a very negative manner. Consequently, the expert must ensure 
that communication remains fluid - not swept aside - and continuous, 
thus avoiding unnecessary delays that would generate anxiety among the 
disputing parties.

II. Clear and concise communication. Every effort should be made to ensure 
that communication in the virtual environment, to the extent possible, is 
brief, concise and very clear. Ambiguous or unclear language can be a sou-
rce of serious misunderstanding given the absence of non-verbal language 
which would clarify doubts regarding the intentions of the interlocutor.

 This issue is not in conflict with the empathy that experts must bring to 
bear during the act of communication. In other words, the ability to put 
oneself in another’s shoes, the potential for empathy of these professionals, 
must be an integral part of the communicative act in order to ensure that 
these are fluid and that they achieve their intent. In these cases, empathy is 
not generated by means of eye contact, which provides a direct line to the 
mind. As is well known, one can read the thoughts of another by looking 
directly into the person’s eyes - a visual reading of emotions, feelings or 
the needs of others. Active listening, allowing people to express themselves, 
stopping or interrupting the conversation at specific moments in order to 
reflect on what they have said conveys empathy as well because the other 
person perceives that you are listening to him and that you understand what 
he is transmitting.

 The on-line environment, when compared to traditional mediation, enables 
us to overcome certain obstacles to the exercise of empathy because it 
smooths the way by eliminating certain elements or information that could 
generate prejudgement - as opposed to the assumptions and prejudices to 
which we subject others regarding their appearance, accents or other phy-
sical characteristics.

III. Intense active listening adapted to the environment. With regard to the 
above, the activity of the expert with regard to active listening must be par-
ticularly incisive in order to effectively convey to the parties his awareness 
and knowledge of the emotions and feelings that have given rise to the 
specific situation described. But there is also the aim of ensuring adequate 
comprehension of the content of the communication. This can be achieved 
by transcribing or paraphrasing in writing the content of what has been 
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communicated by one of the parties, using conciliatory language which 
contributes to the generation of a constructive narrative.

 Likewise, in on-line environments it is easy for the parties to lose interest 
in following the thread of the conversation and stop participating, which 
is something that the expert should be aware of and attempt to prevent, 
reminding them constantly for example of what stage of the process they 
are passing through, what has been achieved up to the present time, regard-
less of how minimal the achievement is, and of the challenges ahead, all 
while conveying optimism and resolve.

IV. Good command of technological tools (ICT’s). The mastery and skill of 
the expert with regard to the different electronic tools permits the expe-
ditious development of the different joint mediation sessions and of the 
caucus between the expert and each of the opposing parties separately. The 
success or failure of mediation processes may depend to a great extent on 
mastering these instruments; hence, we see the importance of learning how 
to use them.

 Experience teaches us that it is highly advisable to conduct pre-mediation 
sessions with each party in order to ensure the reliability of the technology 
and to ensure, when warranted, that no connection or audio/video problems 
arise. For this purpose, it will be advantageous to have different communi-
cation devices on hand in the event of system failures - email, telephones, 
chats, etc.

 Through the use of video, the mediator places himself in a peculiar situation 
because he will be able to observe himself on the screen. Over time, one 
also becomes accustomed to this, in addition to gaining insight into how 
others see us.

V. Transparency, transparency transparency. Another fundamental aspect 
of the electronic environment is transparency and its perception, which 
are essential to ensuring that the parties will come to trust the expert, the 
institution of mediation and the procedure.

 Transparency with regard to the expert. In view of the fact that the parties 
lack the opportunity to meet the expert face to face, it is essential to com-
municate as much information about him as possible, particularly with 
regard to his training and experience. And how is this accomplished? 
The media used to support the electronic mechanisms essentially include 
written text and videos. With regard to the latter, technology enables us 
to access some of the benefits of traditional mediation, which relies on the 
contextual cues provided by verbal and non-verbal communication. With 
regard to the non-verbal communication that occurs during mediation by 
video-conference, trust can additionally be established through a set of 
visual signals, such as the appearance of the mediator, his gestures, clothes, 
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tone of voice, facial expression, etc. Likewise, smiling and nodding help, 
along with leaning forward, maintaining a slightly bent-forward body 
posture and not crossing one’s legs and arms.

 Now the question is how to convey this information in an electronic envi-
ronment in order to achieve the required level of trust. Without a doubt, 
one’s reputation, experience and skill as a mediator are essential elements. 
And it so happens that non-oral communication, specifically that which is 
visually generated, and its consistency with the oral message generate trust. 
On the other hand, the absence of visual contact leads one to mistrust the 
person who avoids it. In an environment where communication is written, 
this visual element does not exist, so trust must be gained and reinforced 
by other means. Some of the elements which can help are: possess good 
communication skills and the ability to establish relationships with the 
parties; behave in an upright manner; maintain a good reputation in the 
sector and know how to convey this information to the parties, adhere to 
certain norms of ethical behaviour and maintain confidentiality. Other con-
tributory elements include the capacity to explain the process in a simple 
and courteous fashion while emphasizing its benefits and punctuality.

 Likewise, it is necessary to inform the parties of any conflicts of interest 
with them that exist or could arise, as well as with regard to the financing 
of the expert.

 Transparency with regard to the institution of mediation. The same approach 
should be used with the institution that manages the mediation process, 
particularly with regard to its financing system and possible connections 
with the business and financial sector of the party that has incorporated 
a submission clause into the adhesion contracts or has subscribed to an 
ADR/ODR service which it offers to its users or consumers in case of 
conflict.

 Along these lines, it is worth mentioning that the Guidelines Project for 
ODR suppliers, platforms and administrators, which is currently formu-
lated by UNCITRAL, United Nations, work group III 7, proposes that 
the supplier of ODR services should publish clear, thorough and precise 
information on its website regarding: financial relationships between the 
institution and the parties, contracts and relationships with other entities 

7   Solución de Controversias en línea en las operaciones transfronterizas de comercio electrónico: 
proyecto de Directrices. Comisión de las Naciones Unidas para el Derecho Mercantil Internacional.

Grupo de Trabajo III (Solución de Controversias en línea), 29.º período de sesiones, NY 24 a 28 de 
marzo de 2014 A/CN.9/WG.III/WP.128. http://daccess-dds-ny.un.org/doc/UNDOC/LTD/V14/003/99/
PDF/V1400399.pdf ?OpenElement.
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involved in the process, the existence and possibly the nature of all con-
tracts or financial relationships maintained with merchants, relationships 
between an ODR service provider and an ODR platform and, in general, 
the nature of all of the entities involved in each aspect of ‘on-line’ proce-
dure;

 Transparency with regard to the procedure. Finally, another priority is to 
apply an exhaustive transparency policy with regard to managed ODR 
procedures, the private enforcement procedures offered, with regard to the 
procedures for processing the complaints presented against the provider of 
ODR services or the mediator and the practices related to the handling of 
confidential information. Likewise, it is proposed that the following infor-
mation be made easily accessible to the public: the policies of the ODR 
administrator with regard to the protection of data and confidentiality; 
the language or languages in which that ODR administrator can perform 
procedures; the content of applicable rules; the foreseen duration of each 
stage of the procedure; the statistics and other information regarding the 
results offered, in particular reliable statistics with regard to settled proces-
ses and their success rate; systems for the selection of experts and methods 
for guaranteeing their neutrality and the qualifications required of neutral 
third parties; the period during which the institution shall conserve the 
information and systems that automatically eliminate data at the end of 
a specific period; if the platform remains active at all times, 24 hours a 
day, seven days a week and 365 days of the year, except during periods 
of planned maintenance; if the location of the mediation institution will 
somehow influence the procedure; taxes due on the procedure, expert fees 
and costs.

VI. Technological equality. The expert must help provide the resources neces-
sary for the parties to overcome their technological difficulties. The expert 
shall manage the procedure in such a manner that the use of different tech-
nologies will not be an obstacle to the implementation of the mediation 
for not everyone has the same access to technology and because it must be 
taken into account that the use of technology is only justified when it is 
useful for the parties. (convenience criterion).

 The expert must ensure that the parties enjoy the same opportunities for 
access to participation and, when warranted, provide the means necessary 
to overcome possible differences.

VII. Facility (user-friendly) Simple, brief, intuitive, user friendly procedures. 
In the same manner, the mediator will provide an intuitive and simple 
process for the parties, although this specific aspect will also depend to a 
large extent on the service provider and on the institution or entity that 
manages the mediation process.



DECALOGUE OF GOOD PRACTICES FOR ELECTRONIC MEDIATION 199

VIII. A good command of information management. A good command of on-
line information management is another aspect that distinguishes on-line 
experts from traditional mediators. The mediator and parties have imme-
diate access to a large quantity of information, and it is the expert’s respon-
sibility to manage this information in a balanced and level-headed manner, 
but without advising the parties or judging the conflict. The incorporation 
into the process of such an enormous amount of information while making 
it readily available to the parties constitute elements which will allow the 
parties themselves to verify and evaluate their possibilities as well as their 
best alternative to a negotiated agreement (BATNA).

IX. Appropriate use of iconographic symbols and other elements that pro-
vide emotional meaning to the texts. Likewise, one should know that the 
graphics and iconographic symbols are tools that are frequently incorpo-
rated and could prove quite advantageous if one knows how to use them 
properly. To give an example, the use of emoticons and different typogra-
phic sources, colours and sizes can contribute, at a given moment, to the 
communication of emotional meaning to the text and the message. On 
the other hand, the use of capital letters is associated with attitudes of 
imposition, warning, danger or other negative connotations which should 
be avoided.

X. Clear separation of environments / private and professional moments. 
When communicating on-line, one can become confused regarding home 
and work areas; therefore, another aspect which must be taken into account 
is the maintenance of a clear separation between both environments and 
temporal spaces, and the mediator should provide the parties with whatever 
assistance is necessary to make this possible.

V.  conclusIons

Quality training must provide mediation professionals with the skills and 
abilities that reflect the times in which we live. Among other aspects, this means 
becoming familiar with the electronic environment and with asynchronous com-
munications in real time.

For this reason, every effort must be made to ensure that the training received 
by these professionals meets the criteria of the described two-pronged approach, 
and that they acquire the skills and abilities which have been indicated in this paper 
in the form of ten postulates or guidelines containing the following key ideas: a 
good command of the language, of linguistic registers and of communication, with 
maintenance of appropriate feedback with the parties; the use of brief and clear 
communication, avoiding all ambiguity; intensive practice of active listening; a 
mastery of electronic tools; a good level of transparency with regard to the parties 
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involved, the system, the mediating institution; effective technological equality and 
a clear separation of personal and professional environments.
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